


PETITIONER'S MOTION REQUESTING THE LAND USE COMMISSION (1) TO BE
THE ACCEPTING AUTHORITY FOR AN ENVIRONMENTAL IMPACT
STATEMENT; (2) DETERMINE THAT THE PROPOSED ACTION WARRANTS THE
PREPARATION OF AN ENVIRONMENTAL IMPACT STATEMENT, TO BE
INITIATED WITH THE PREPARATION OF AN ENVIRONMENT IMPACT
STATEMENT PREPARATION NOTICE

Petitioner TRUSTEES OF THE ESTATE OF BERNICE PAUAHI BISHOP dba
KAMEHAMEHA SCHOOLS (“Kamehameha Schools™), by and through its attorneys, Cades
Schutte LLP, respectfully petition the Land Use Commission of the State of Hawaii (the
“Commission™): (1) to determine that it will be the accepting authority for an environmental
assessment under Chapter 343, Hawai‘i Revised Statutes (“HRS”); and (2) to determine, through
its judgment and experience, that an environmental impact statement is warranted and that the
environmental review process should be initiated by the preparation of an Environmental Impact
Statement Preparation Notice (“EISPN”) a draft of which is attached as Exhibit “A” hereto.

This Motion is brought pursuant to Chapter 205, and Hawai‘i Administrative Rules
(“HAR”) § 15-15-70, HRS § 343(a)(7), HAR §§ 11-200-4(b), 11-200-6(b)(1)(F), and 11-200-12.
In this Docket, Kamehameha Schools will se¢k to amend the State Land Use District Boundary
to reclassify the Petition Area from the State Land Use Conservation District to the State Land

Use Agricultural District.



DATED: Honolulu, Hawai‘i, June 2!  2019.

CADES SCHUTTE
A Limited Liability Law Partnership

O /A

CALVERT G. CHIPCHASLE'
ANDREA K. USHIJIMA

Attorney for Petitioner
KAMEHAMEHA SCHOOLS



BEFORE THE LAND USE COMMISSION

OF THE STATE OF HAWAI‘1
In the Matter of the Petition of DOCKET NO. A19-807
TRUSTEES OF THE ESTATE OF MEMORANDUM IN SUPPORT OF
BERNICE PAUAHI BISHOP dba MOTION

KAMEHAMEHA SCHOOLS

To Amend The Conservation Land Use
District Boundaries Into the Agricultural Land
Use District for approximately 94.107 acres of
land, consisting of a portion of Tax Map Key
No. (3) 1-3-009:005 (por.) at Kauaea, Puna,
Island and County of Hawai‘i, State of
Hawai‘i.

MEMORANDUM IN SUPPORT OF MOTION

I. INTRODUCTION

As more fully described in Kamehameha Schools’ Petition for Land Use District
Boundary Amendment (“Petition”), filed concurrently with this Motion, Kamehameha Schools
is requesting to amend the land use district boundaries of certain lands consisting of
approximately 94.107 acres of land, consisting of a portion of Tax Map Key No. (3) 1-3-009-
005, situated at Kauaea, Puna, Island and County of Hawai‘i, State of Hawai‘i (“Petition Area™),
from the State Land Use Conservation District (“Conservation District”) to the State Land Use
Agricultural District (“Agricultural District™).

Kamehameha Schools petitions the Commission to amend the land use district
boundaries of the Petition Area from the State Land Use Conservation District (“Conservation
District”) to the State Land Use Agricultural District (“Agricultural District”) to allow Sanford’s
Service Center, Inc., a Hawai‘i corporation (“Licensee”), as licensee of a 73.075-acre portion

(the “License Area™) of the Petition Area under that certain Cinder Purchase Agreement and



License made by Kamehameha Schools, as amended (collectively, the “License Agreement”), to
expand its cinder mining and quarry operations within the Petition Area (“Project’). A map of
the Petition Area is attached hereto as Exhibit 1. If this Petition is granted, Kamehameha Schools
may allow Licensee to apply for a Special Permit to conduct the quarry activities within the
License Area, being a 73.075-acre portion of the Petition Area. During the term of the License
Agreement, the remaining 21.032 acres of the Petition Area will be reserved as buffer areas.
Licensee currently operates mining and quarry operations at a éO—acre portion of the Petition
Area pursuant to CDUP HA-1957 and HA-1957A. Prior to implementing the proposed district
boundary amendment (“Boundary Amendment”) request, Kamehameha Schools must first
comply with the environmental review process established under HRS Chapter 343.

Through this motion Kamehameha Schools respectfully requests that the Commission
agree to be the accepting authority to determine the acceptability of the Environmental Impact
Statement that Kamehameha Schools shall prepare to assess the environmental effects of the
proposed Boundary Amendment and Project.

IL. ENVIRONMENTAL REVIEW

Because the Petition seeks to reclassify Conservation District land to Agricultural District
land, an environmental assessment (“EA”) is required pursuant to HRS § 343-5(a)(7) (an
environmental assessment shall be required for action that “[p]Jropose any reclassification of any
land classified as a conservation district by the state land use commission under chapter 205”).
Whenever an agency determines through its judgment and experience that an environmental
impact statement (“EIS™) is likely to be required, the agency may authorize the applicant to
forego preparation of an EA and instead prepare an EIS that begins with the preparation of an

environmental impact statement preparation notice as provided by the rules. See HRS § 343(e).



A. IDENTIFICATION OF THE ACCEPTING AUTHORITY

The Commission is the agency that will initially receive and process Kamehameha
Schools’ request for the Boundary Amendment. An “Accepting Authority” means the final
official or agency that determines the acceptability of the EIS document. See HAR § 11-200-2.
Thus, the Commission should be the Accepting Authority for the EIS in this instance.

B. HRS CHAPTER 343 PROCESS

Often the environmental review process begins with the preparation of an EA. An EA is
“a written evaluation to determine whether an action may have a significant environmental
effect.” See HAR § 11-200-2. The EA process concludes in one of two ways. Either the
approving agency issues a negative declaration determination (also referred to as a “finding of no
significant impact”), or if the approving agency determines that the proposed action may have a
significant effect on the environment, it instructs the applicant complete the environmental
review process through the preparation and processing of an EIS. See HAR §11-200-9(b)(8). In
2012, Chapter 343 was amended to allow agencies to determine that an EIS is likely to be
required, and allow the applicant to proceed directly to the preparation of an EIS. See Act 172
(2012), HRS § 343-5(e).

C. EA vs. EIS

Licensee presently has a Conservation District Use Permit, CDUA - HA 1957 and HA -
1957A, issued on April 7, 2008 (the “CDUP”) by the State of Hawai‘i Board of Land and
Natural Resources (“BLNR”) to conduct mining operations on a 30-acre portion of the License
Area. See Exhibit 2 attached to the Petition. The portion of the Petition Area subject to the
CDUP is designated in the Limited (L) subzone of the Conservation District. Prior to 2011,

mining and quarry operations were identified land uses within the Limited (L) subzone, however,



in 2011, Chapter 13-5, HAR, was amended such that mining and quarry operations were no
longer identified land uses in this subzone. Although Licensee’s mining and quarry use under the
existing CDUP remains permissible as a legal nonconforming use, Licensee is unable to expand
its mining and quarry operations in the License Area without either requesting to change the
subzone, or amending the State Land Use District boundaries. Because the Petition Area is
surrounded by lands designated in the Agricultural District, and because the Licensee is legally
allowed to mine and quarry thirty acres of the License Area, Kamehameha Schools is requesting
a boundary amendment pursuant to Section 205-4(a), HRS, and the Land Use Commission Rules
of the State of Hawaii, Title 15, Subtitle 3, Chapter 15 of the HAR, to reclassify the Petition Area
lands from the Conservation District to the Agricultural District. If the request for Boundary
Amendment is granted, Kamehameha Schools may allow Licensee to file an application for a
Special Permit to expand its quarry operations within the License Area.

An EIS is required when the approving agency or accepting authority determines that the
proposed action may have a significant effect on the environment. A determination of whether a
proposed action may have a significant effect on the environment requires an agency to consider
every phase of a proposed action, the expected impacts and the proposed mitigation measures.
See HAR § 11-200-12(b). In most instances, an action shall be determined to have a significant
effect on the environment if it may:

(1) Irrevocably commit a natural, cultural, or historic resource;

(2) Curtail the range of beneficial uses of the environment;

(3) Conflict with the State's environmental policies or long-term environmental goals

established by law;



(4) Have a substantial adverse effect on the economic welfare, social welfares, or cultural
practices of the community and State;

(5) Have a substantial adverse effect on public health;

(6) Involve adverse secondary impacts, such as population changes or effects on public
facilities;

(7) Involve a substantial degradation of environmental quality;

(8) Is individually limited but cumulatively has substantial adverse effect upon the
environment or involves a commitment for larger action;

(9) Have a substantial adverse effect on a rare, threatened, or endangered species, or its
habitat;

(10) Have a substantial adverse effect on air or water quality or ambient noise levels;

(11) Have a substantial adverse effect on or likely to suffer damage by being located in an
environmentally sensitive area such as a flood plain, tsunami zone, seal level rise exposure area,
beach, erosion-prone area, geologically hazardous land, estuary, fresh water, or coastal waters;

(12) Have a substantial adverse effect on scenic vistas and viewplanes, during day or
night, identified in county or state plans or studies; or

(13) Require substantial energy consumption or emit substantial greenhouse gases.

The quarry operation will at least temporarily alter the natural landscape of a portion of
the License Area. A prior biological study of a larger area (an approximately 309 acre portion of
TMK No. (3) 1-3-009-005) that included the Petition Area identified an endangered plant species
of Cyrtandra Nanawalensis (“Cyrtandra”) within the Petition Area, and other rare native plants
in the area outside of the Petition Area. The prior biological study also indicated that it was

possible that the larger 309 acre area was a suitable nesting habitat for three species of rare



seabirds: the federally endangered Hawaiian Petrel (‘Ua‘u; Pterodroma phaeopygia
sandwichensis), the federally threatened Newell’s Shearwater (‘A‘o; Puffinus auricularis
newelli), and the Band-rumped Storm-Petrel (Oceanodroma castro), which is listed as
endangered by the State of Hawai‘i. While the 2018 Kilauea Volcano eruption in the lower East
Rift Zone appears to have destroyed the Cyrtandra in the Petition Area that had previously been
identified and otherwise decimated the vegetation in the area, a further biological study is being
completed as noted in the draft EISPN attached as Exhibit “A” hereto. Given the prior study,
Licensee believes that proceeding with an EIS would be prudent as it cannot presume that the
proposed action would not have a significant effect/impact on the environment.

II1. CONCLUSION

Based on the foregoing, Kamehameha Schools respectfully requests that this
Commission: (1) agree to be the accepting authority to determine the acceptability of the EIS
prepared to assess the environmental effects of the proposed Boundary Amendment; and (2)
direct Licensee to initiate the environmental review process by proceeding directly to the
preparation of an EISPN and EIS rather than an EA, because in the Commission's judgment and
experience, the proposed Boundary Amendment and Project implementation, if authorized, may
have a significant effect on the environment.

Should the Commission grant Kamehameha Schools’ requested relief and agree that it is
the appropriate accepting authority for this EISPN, the EISPN, a draft of which is attached as
Exhibit “A” hereto, will be submitted to the OEQC and published in the Environmental Notice

publication to begin the environmental review process.



DATED: Honolulu, Hawai‘i, June 21, 2019.

CADES SCHUTTE
A Limited Liability Law Partnership

(Lo

CALVERT G. CHIPCHASE
ANDREA K. USHIJIMA

Attorney for Petitioner
KAMEHAMEHA SCHOOLS



APPLICANT
PUBLICATION FORM

Project Name:

Sanford’s Service Center Leilani Quarry State Land Use District Boundary Amendment

Project Short Name:

Sanford’s Service Center Leilani Quarry

HRS §343-5 Trigger(s):

HRS §343-5(a)7, Proposal to reclassify Conservation District lands

Island(s):

Hawai‘i

Judicial District(s):

Puna

TMK(s):

(3) 1-3-009:005, portion

Permit(s)/Approval(s):

State Land Use District Boundary Amendment (Conservation to Agricultural); Special
Permit

Approving Agency:

State of Hawai‘i Land Use Commission (LUC)

Contact Name, Email,
Telephone, Address

Daniel Orodenker, Executive Officer

State of Hawai‘i Land Use Commission

Department of Business, Economic Development & Tourism
P.O. Box 2359

Honolulu, HI 96804-2359

Daniel.E.Orodenker@hawaii.gov, (808) 587-3822

Applicant:

Sanford’s Service Center, Inc.

Contact Name, Email,
Telephone, Address

Sanford Iwata

P.O. Box 1321

Pahoa, HI 96778
Sanscinc.Kim(@hawaiiantel.net
(808) 965-8144

Fee Owner:

Trustees of the Estate of Bernice Pauahi Bishop dba Kamehameha Schools

Consultant:

GK Environmental LLC

Contact Name, Email,
Telephone, Address

Graham Knopp, GK Environmental LLC
gpknopp@gkenvllc.com

(808) 938-8583

P.O. Box 1310

Honokaa, HI 96727

Status (select one)
DEA-AFNSI

FEA-FONSI

FEA-EISPN

X Act172-12
EISPN (“Direct to
EIS”)

DEIS
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Submittal Requirements

Submit 1) the approving agency notice of determination/transmittal letter on agency
letterhead, 2) this completed OEQC publication form as a Word file, 3) a hard copy of
the DEA, and 4) a searchable PDF of the DEA; a 30-day comment period follows from
the date of publication in the Notice.

Submit 1) the approving agency notice of determination/transmittal letter on agency
letterhead, 2) this completed OEQC publication form as a Word file, 3) a hard copy of
the FEA, and 4) a searchable PDF of the FEA; no comment period follows from
publication in the Notice.

Submit 1) the approving agency notice of determination/transmittal letter on agency
letterhead, 2) this completed OEQC publication form as a Word file, 3) a hard copy of
the FEA, and 4) a searchable PDF of the FEA; a 30-day comment period follows from
the date of publication in the Notice.

Submit 1) the approving agency notice of determination letter on agency letterhead and
2) this completed OEQC publication form as a Word file; no EA is required and a 30-
day comment period follows from the date of publication in the Notice.

Submit 1) a transmittal letter to the OEQC and to the approving agency, 2) this
completed OEQC publication form as a Word file, 3) a hard copy of the DEIS, 4) a
searchable PDF of the DEIS, and 5) a searchable PDF of the distribution list; a 45-day
comment period follows from the date of publication in the Notice.

EXHIBIT A




____FEIS Submit 1) a transmittal letter to the OEQC and to the approving agency, 2) this
completed OEQC publication form as a Word file, 3) a hard copy of the FEIS, 4) a
searchable PDF of the FEIS, and 5) a searchable PDF of the distribution list; no
comment period follows from publication in the Notice.

____FEIS Acceptance The approving agency simultaneously transmits to both the OEQC and the applicant a
Determination letter of its determination of acceptance or nonacceptance (pursuant to Section 11-200-
23, HAR) of the FEIS; no comment period ensues upon publication in the Notice.

_____FEIS Statutory The approving agency simultaneously transmits to both the OEQC and the applicant a
Acceptance notice that it did not make a timely determination on the acceptance or nonacceptance of
the applicant's FEIS under Section 343-5(c), HRS, and therefore the applicant’s FEIS is
deemed accepted as a matter of law.

_ Supplemental EIS  The approving agency simultaneously transmits its notice to both the applicant and the
Determination OEQC that it has reviewed (pursuant to Section 11-200-27, HAR) the previously
accepted FEIS and determines that a supplemental EIS is or is not required; no EA is
required and no comment period ensues upon publication in the Notice.

Withdrawal Identify the specific document(s) to withdraw and explain in the project summary
section.
Other Contact the OEQC if your action is not one of the above items.

Projeet Summary

Sanford’s Service Center, Inc. (“Applicant™), in coordination with the property owner, the Trustees
of the Estate of Bernice Pauahi Bishop dba Kamehameha Schools ("KS") is seeking to amend the
Land Use District boundaries of certain lands consisting of approximately 94.107 acres of Tax
Map Key No. (3) 1-3-009:005 situated at Kauaea, Puna, Island and County of Hawai‘i, State of
Hawai‘i ("Petition Area") from the State Land Use Conservation District (Limited Subzone) to the
State Land Use Agricultural District.

The Applicant is presently conducting mining and quarrying operations on a 30-acre portion of the
Petition Area pursuant to non-conforming Conservation District Use Permits issued by the Board
of Land and Natural Resources on April 7, 2008. In 2011, Conservation District Rules were
amended such that mining and quarry operations are no longer identified land uses in the
Conservation District Limited Subzone. The existing quarry produces a low-density type of black-
colored cinder that is highly valued by the nursery industry. If the Land Use District Boundary
Amendment is granted, the Applicant's intent is to apply for a Special Permit with the Land Use
Commission to expand their quarry operations over a 73.075-acre portion of the Petition Area.
The remaining 21.033-acre portion of the Petition Area will be buffer areas.
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Dear Librarian:

Please make available to your patrons the attached Environmental Impact Statement Preparation
Notice (EISPN) prepared pursuant to the EIS law (Hawai‘i Revised Statutes, Chapter 343) and the
EIS rules (Administrative Rules, Title 11, Chapter 200), along with this notice. We very much
appreciate your assistance in the public process for the EISPN

Project Name: Sanford’s Leilani Quarry State Land Use District Boundary Amendment

Location: Island: Hawai‘i District: Puna
Tax Map Key Number: (3rd) 1-3-009:005, portion

Your comments must be received or postmarked by:

Please send original comments to the:

Consultant: GK Environmental LL.C
Address: P.O. Box 1310
Hilo HI 96727
Contact: Graham Knopp Phone: 808-938-8583

Copies of the comments should be sent to:

Approving Agency: Hawai‘i State Land Use Commission

Address: P.O. Box 2359
Honolulu HI 96804
Contact: Daniel Orodenker, Executive Officer Phone: 808-587-3822

If you no longer need the EISPN, please recycle it. Thank you for your participation in the
Environmental Assessment process.
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Dear Participant:

This notice is to inform you that that an Environmental Impact Statement Preparation Notice/
(EISPN) prepared pursuant to the EIS law (Hawai‘i Revised Statutes, Chapter 343) and the EIS
rules (Administrative Rules, Title 11, Chapter 200) is available for review. The EISPN is available
for download at: http://hawaii.gov/health/environmental/oeqc/index.html

Hardcopies of the EISPN have been sent to the Pahoa Public Library, the Hilo Public Library, the
Keaau Public Library, and the Hawai‘i State Library State Documents Center. Limited numbers
of hardcopies are also available for private distribution (call 808-938-8583 to request).

Project Name: Sanford’s Leilani Quarry State Land Use District Boundary Amendment

Location: Island: Hawai‘i District: Puna
Tax Map Key Number: (3rd) 1-3-009:005, portion

Your comments must be received or postmarked by:

Please send original comments to the:

Consultant: GK Environmental LLC
Address: P.O. Box 1310
Hilo HI 96727
Contact: Graham Knopp Phone: 808-938-8583

Copies of the comments should be sent to:

Approving Agency: Hawai‘i State Land Use Commission
Address: P.O. Box 2359
Honolulu HI 96804
Contact: Daniel Orodenker, Executive Officer Phone: 808-587-3822

If you no longer need the EISPN, please recycle it. Thank you for your participation in the
Environmental Assessment process.
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DISTRIBUTION LIST
SANFORD’S LEILANI QUARRY LAND USE DISTRICT BOUNDARY

AMENDMENT PETITION

Federal Agencies

Department of the Interior, Fish and Wildlife Service

Department of the Interior, Geological Survey, Hawaii Volcano Observatory
Department of the Interior, Geological Survey, Biological Resources Division
Department of Agriculture, Natural Resources Conservation Service
Environmental Protection Agency, Region IX

State Agencies

Department of Agriculture

Department of Accounting and General Services

Department of Business, Economic Development & Tourism, Office of Planning
Department of Defense, Hawaii Emergency Management Agency
Department of Hawaiian Home Lands

Department of Land and Natural Resources

Department of Land and Natural Resources — Na Ala Hele
Department of Public Safety

Department of Transportation

Department of Health

Environmental Planning Office

Office of Environmental Quality Control

Office of Hawaiian Affairs

University of Hawai‘i, Environmental Center

State Historic Preservation Division

State Land Use Commission

Office of the Governor, Hawai‘i Island Liaison

County of Agencies

Civil Defense Agency

Department of Public Works

Department of Environmental Management
Department of Finance

Department of Water Supply

Fire Department

Police Department

Planning Department

Elected Officials, Community Organizations, and Other Organizations

Mayor Harry Kim
;
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County Councilmember Matt Kanealii-Kleinfelder, County Council District 5
Representative Joy San Buenaventura, State House District 4
Senator Russell Ruderman, State Senate District 2

Puna Community Development Plan Action Committee
Sierra Club

Puna Community Development Plan Committee

Hawai‘i Island Chamber of Commerce

Association of Hawaiian Civic Clubs

Cave Conservancy of Hawai‘i

Historic Hawai‘i Foundation

Hui Malama I Na Kupuna O Hawai‘i Nei

Sierra Club, Moku Loa Group

Hawai‘i Floriculture and Nursery Association

Hawai‘i Export Nursery Association

Big Island Association of Nurserymen

Puna Aha Council

Kaawaloa Ohana

Utility Companies
Hawai‘i Electric Light Company, Inc.
Hawaiian Telcom, Inc.

Libraries

Hawai‘i State Library, State Documents Center
Hilo Public Library

Keaau Library

Pahoa Public Library

Newspapers
Hawai‘i Tribune Herald
West Hawai‘i Today

The above list is a preliminary identification of parties with interests at stake or who may have
pertinent information about the area and the proposed project. The applicant welcomes and
appreciates any assistance in identifying others who have special information or might be
adversely affected by the proposed project, and who should therefore be consulted in the process
of preparing the EIS.

The EISPN has been made available at the Pahoa, Keaau, and Hilo Public Libraries and was sent
to the Hawai i Tribune Herald and West Hawai ‘i Today.
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ENVIRONMENTAL IMPACT STATEMENT
PREPARATION NOTICE

SANFORD’S SERVICE CENTER LEILANI QUARRY
STATE LAND USE DISTRICT BOUNDARY AMENDMENT
CONSERVATION TO AGRICULTURAL

PUNA DISTRICT, HAWAI‘I ISLAND
TMK (3RD) 1-3-009:005, PORTION
94.107 ACRES

Applicant:

Sanford’s Service Center, Inc.
P.O.Box 1321

Pahoa, Hawaii 96778

Accepting Authority:

State Land Use Commission

Department of Business, Economic Development & Tourism
P.O. Box 2359

Honolulu, Hawaii 96804-2359

Prepared By:

Graham Paul Knopp, Ph.D.
GK Environmental LLC
P.O.Box 1310

Honokaa, Hawaii 96727
(808) 938-8583

July 2019

Class of Action:
Reclassification of Conservation District Land
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